June 20, 2017

VIA FOIAONLINE.REGULATIONS.GOV
U.S. Environmental Protection Agency Headquarters

Re: Freedom of Information Act Request: Communications of EPA Public Affairs and
Communications Staff

Dear FOIA Officer:

This is a request under the Freedom of Information Act, 5 U.S.C. § 552, as amended (“FOIA”),
from Sierra Club, a nonprofit organization whose purpose is to explore, enjoy and protect the
wild places of the earth; to practice and promote the responsible use of the earth’s ecosystems
and resources; and to educate and enlist humanity to protect and restore the quality of the
natural and human environments.

REQUESTED RECORDS'

Sierra Club requests Records of the following type in the possession, custody, or control of the
U.S. Environmental Protection Agency (“EPA”) for the period January 20, 2017 through the
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present:

! “Records” means information of any kind, including writings (handwritten, typed, electronic or
otherwise produced, reproduced or stored), letters, memoranda, correspondence, notes, applications,
completed forms, studies, reports, reviews, guidance documents, policies, telephone conversations,
telefaxes, emails, documents, databases, drawings, graphs, charts, photographs, minutes of meetings,
electronic and magnetic recordings of meetings, and any other compilation of data from which
information can be obtained. Without limitation, the records requested include records relating to the
topics described below at any stage of development, whether proposed, draft, pending, interim, final or
otherwise. All of the foregoing are included in this request if they are in the possession of or otherwise
under the control of EPA, National Headquarters and all of its Offices, Regions and other subdivisions.

2 The time period for a records search can begin on the first-employed staff person’s date of hire, but as
the dates on which these individuals joined the EPA are not public, we are unable to specify a narrower
time frame.



1. All emails, text messages, faxes and other communications from the EPA employees
listed in 1.a below to individuals employed at the entities listed in 1.b below or from
individuals employed by the organizations listed in 1.b to the EPA employees listed in
1.a. To assist with your search, we have provided the domain names for official e-mail
accounts for the external entities. However, we are not limiting our request to e-mails
to or from such accounts as we are also seeking text messages, faxes, and any e-mails
from individuals employed by these external organization’s personal accounts that were
sent to the listed EPA employees that address EPA business.

a. Employees

i
ii.
iii.
iv.
V.

JP Freire

Jahan Wilcox
Lincoln Ferguson
John Konkus
Elizabeth Bowman

b. External organizations

i
ii.
iii.
iv.
V.
vi.
vii.
viii.
iX.

The Washington Times (washingtontimes.com)

Boston Herald (bostonherald.com)

USA Today (usatoday.com)

The News Journal (delawareonline.com)

The Jackson Sun (jacksonsun.com)

The Hill (thehill.com)

Fox News (foxnews.com)

Breitbart News (breitbart.com)

United States Congress (mail.senate.gov; mail.house.gov)

2. All emails, text messages, faxes and other communications from JP Freire, Jahan Wilcox,
Lincoln Ferguson, John Konkus, or Elizabeth Bowman to Administrator Scott Pruitt, or
from Administrator Pruitt to any of these individuals, that mention, describe, or include
the following subject matters:

a. Preparation for interviews, or other engagements, with media outlets and media
representatives, including but not limited to talking points or briefing materials.?

b. Press releases.
c. The science of climate change.
d. Factual information about coal industry jobs.
e. Electric grid reliability.
f. Factual information provided by individuals, corporations, or other entities
external to the Environmental Protection Agency.
. Changes to the content of EPA public-facing websites.
h. Sierra Club.

3“Media” refers to all forms of media, including print, television, radio, podcasts, or online-only

publications.



This request incudes any responsive communication that is or was on any system or device,
computer, phone, smartphone, tablet, email account, cloud, server or other communication
system either personal or business that is or was owned or operated by the individuals listed
above or otherwise established for the purposes of communicating with these individuals.

This request includes all emails or other communications from any personal account operated
by the individuals above which have been forwarded into an EPA government email account.

This request applies to all email accounts assigned to or operated by the above individuals,
whether on an official EPA email address or server or not, that relate to official business of EPA.
This request applies to so-called “alias” email accounts that may or may not include the name
the individual in the email address.

EXEMPT RECORDS

If you determine that portions of the records requested are exempt from disclosure, we
request that you segregate the exempt portions and deliver the non-exempt portions of such
records to my attention at the address below within the statutory time limit. 5 U.S.C. § 552(b).

If EPA denies all or part of this request, please cite the specific exemptions you believe justify
your refusal to release the information and notify us of your appeal procedures available under

the law.

FORMAT OF REQUESTED RECORDS

Under FOIA, you are obligated to provide records in a readily-accessible electronic format and
in the format requested. See, e.g., 5 U.S.C. § 552(a)(3)(B)(“In making any record available to a
person under this paragraph, an agency shall provide the record in any form or format
requested by the person if the record is readily reproducible by the agency in that form or
format.”).

Please provide all records in an electronic .pdf format that is text-searchable and OCR-
formatted. Portfolios and embedded files within files are not readily-accessible. Please do not
provide the records in a single, or “batched,”.pdf file. Please segregate documents responsive
to request (1) above from documents responsive to request (2).

RECORD DELIVERY

We appreciate a prompt determination on the requested records. As mandated in FOIA, we
anticipate a reply within 20 working days. 5 U.S.C. § 552(a)(6)(A)(i). Please email copies of the
requested records to the e-mail address below. Please deliver documents that are not available
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in an electronic format to the physical address below. Failure to comply within the statutory
timeframe may result in Sierra Club filing an action before the relevant U.S. District Court to
ensure timely receipt of the requested materials.

Deliver electronic documents to:
Elena Saxonhouse
elena.saxonhouse@sierraclub.org

Deliver other documents to:

Elena Saxonhouse

Sierra Club - Environmental Law Program
2101 Webster Street, Suite 1300
Oakland, CA 94612

Please send documents on a rolling basis. EPA’s search for—or deliberations concerning—
certain records should not delay the production of others that EPA has already retrieved and

elected to produce. See generally 40 C.F.R. § 2.104 (describing response deadlines).

FEE WAIVER REQUEST

| respectfully request that you waive all fees in connection with this request as provided by

5 U.S.C. § 552(a)(4)(A)(iii) and 40 C.F.R. § 2.107(l). Sierra Club is the nation’s oldest grassroots
organization with more than 2.9 million members and supporters nationwide. Sierra Club is a
leading non-governmental organization seeking to educate and mobilize the public on issues of
environmental protection including climate change, fossil fuel energy, clean energy and clean
water. Sierra Club has spent years promoting the public interest through the development of
policies that protect human health and the environment, and has routinely received fee waivers
under FOIA.*

FOIA was designed to provide citizens a broad right to access government records. FOIA’s basic
purpose is to “open agency action to the light of public scrutiny,” with a focus on the public’s
“right to be informed about what their government is up to.” U.S. Dep’t of Justice v. Reporters
Comm. For Freedom of Press, 489 U.S. 749, 773-74 (1989) (internal quotation and citations
omitted). In order to provide public access to this information, FOIA’s fee waiver provision
requires that “[d]Jocuments shall be furnished without any charge or at a [reduced] charge,” if
the request satisfies the standard. 5 U.S.C. § 552(a)(4)(A)(iii). The 1986 fee waiver amendments
were designed specifically to provide non-profit organizations such as Sierra Club access to
government records without the payment of fees. Ettlinger v. FBI, 596 F. Supp. 867, 872 (D.

* For a recent example, see FOIA Request Reference No. EPA-HQ-2017-2172 (fee letter waiver received
Jan. 9, 2017).



Mass. 1984) (fee waiver provision intended “to prevent government agencies from using high
fees to discourage certain types of requesters and requests,” which are “consistently associated
with requests from journalists, scholars, and non-profit public interest groups.”).

As explained below, this FOIA request satisfies the factors listed in EPA’s governing regulations
for waiver or reduction of fees, as well as the requirements of fee waiver under the FOIA
statute — that “disclosure of the information is in the public interest because it is likely to
contribute significantly to public understanding of the operations or activities of the
government and is not primarily in the commercial interest of the requester.” 5 U.S.C. §
552(a)(4)(A)(iii), see also 40 C.F.R. § 2.107(l).

1. The subject matter of the requested records specifically concerns identifiable “operations
and activities of the government.”

The requested records relate to the interactions between recently appointed EPA
communications staff and the media, and the discussions between these employees and
Administrator Pruitt regarding his public communications and other information EPA provides
to the public. These activities are unquestionably “identifiable operations or activities of the
government.”

2. The disclosure of the requested documents would be meaningfully informative and “likely
to contribute to an understanding of Federal government operations or activities.”

The activities of EPA’s communications and public affairs staff, including their coordination with
outside groups and individuals, and their discussions with Administrator Pruitt, are likely to
shed light on a variety of issues of crucial public interest. As described further below, these
include, among other topics, (1) the sources of specious information that Administrator Pruitt
and others at EPA have shared on factual matters ranging from climate science to coal industry
statistics; (2) EPA’s role in lobbying news organizations to take positions at odds with existing
EPA policy; (3) politically-motivated changes to factual information on the agency’s website,
which is a key source of public information on environmental matters. Sierra Club members and
the public at large are gravely concerned about the spread of misinformation by this
Administration, its anti-regulatory agenda, and its close ties to polluting industries.’

> Brady Dennis & Steve Mufson, Thousands of emails detail EPA head’s close ties to fossil fuel industry,
WASHINGTON POsST (Feb. 22, 2017), https://www.washingtonpost.com/news/energy-
environment/wp/2017/02/22/oklahoma-attorney-generals-office-releases-7500-pages-of-emails-
between-scott-pruitt-and-fossil-fuel-industry/; Alex Guillen & Esther Whieldon, Energy executives,
secretive nonprofit raise money to back Pruitt, PoLITICO (Jan. 6, 2017),
http://www.politico.com/story/2017/01/scott-pruitt-epa-nonprofit-backers-233306; Coral Davenport &
Eric Lipton, Trump Picks Scott Pruitt, Climate Change Denialist, to Lead E.P.A., NEw YORK TIMES (Dec. 7,
2016), https://www.nytimes.com/2016/12/07/us/politics/scott-pruitt-epa-trump.html; Eric Lipton,
Energy Firms in Secretive Alliance With Attorneys General (Dec. 6, 2014), NEW YORK TIMES,
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Once the requested documents are made available, Sierra Club will analyze them and present
its findings to its members and online activists and the general public in a manner that will
meaningfully enhance the public’s understanding of EPA’s activities. The requested records are
not otherwise in the public domain and are not accessible other than through a FOIA request.
The documents requested will thus be “meaningfully informative” and “likely to contribute” to
an understanding of EPA’s operations.

3. The disclosure would contribute to the understanding of the public at large, as opposed to
the individual understanding of the requester or a narrow segment of interested persons.

Sierra Club has longstanding experience and expertise in the subject area of the FOIA requests,
including issues related to government accountability and transparency, the Clean Air Act,
Clean Water Act, climate policy, the protection of the natural environment, and the
development and use of energy resources.

Sierra Club disseminates the information it receives through FOIA requests in a variety of ways,
including, such as: analysis and distribution to the media, distribution through publication and
mailing, posting on its website, emailing and list serve distribution to our members across the
U.S., and via public meetings and events. Every year the Sierra Club website receives
26,298,200 unique visits and over 30 million page views; on average, the site gets 72,049 visits
per day. Sierra Magazine is a bi-monthly magazine with a printed circulation of approximately
650,000 copies. Sierra Club Insider, an electronic newsletter, is sent to nearly 3 million people
twice a month. In addition, Sierra Club disseminates information obtained by FOIA requests
through comments to administrative agencies, and where necessary, through the judicial
system. In the past, Sierra Club has published, posted, and disseminated numerous stories on
coal and coal power plants regarding their impacts on health, the environment and alternative
energy. This includes information on Sierra Club’s web pages, such as our Beyond Coal
Campaign portal, our Clean Energies Solutions portal and our press releases.®

https://www.nytimes.com/2014/12/07/us/politics/energy-firms-in-secretive-alliance-with-attorneys-
general.html.

® For example, Sierra Club sought information about coal export and permitting activities in Oregon via a
state public records act request at the Port of Coos Bay. All correspondence is published online and has
received extensive media attention from press releases on the subject. See Sierra Club Challenges Dirty
and Dangerous Fossil Fuel Exports in Oregon,
http://content.sierraclub.org/environmentallaw/lawsuit/2013/sierra-club-challenges-dirty-and-
dangerous-fossil-fuel-exports-oregon. Sierra Club also recently publicized the results of its FOIA requests
regarding agency job freeze, a story that was picked up by the Washington Post. Alexander Rony, Trump
Admin Policy Leaves 700 CDC Jobs Vacant, The Planet,
http://www.sierraclub.org/planet/2017/05/trump-admin-policies-leave-700-cdc-jobs-vacant; Lena H.
Sun, Nearly 700 vacancies at CDC because of Trump administration’s hiring freeze, The Washington Post,
https://www.washingtonpost.com/news/to-your-health/wp/2017/05/19/nearly-700-vacancies-at-cdc-
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Sierra Club intends to share the information received from this FOIA request with our impacted
members across the country, the media and our allies who share a common interest in the
operations of the EPA under the new Administrator.

Sierra Club unquestionably has the “specialized knowledge” and “ability and intention” to
disseminate the information requested in the broad manner outlined above, and to do soin a
manner that contributes to the understanding of the “public-at-large.”

4. The disclosure would contribute “significantly” to public understanding of government
operations or activities.

The records requested would shed light on a matter of considerable public interest and
concern: EPA’s approach to public information about climate change and other factual matters.
Throughout his tenure, Administrator Pruitt has made statements to the media that are
inconsistent with well-established scientific facts, and other factual records.” Public concern
has also arisen over EPA public affairs staff’s removal of information about the science and
impacts of climate change from the agency’s website, and other website changes.? Finally, the
agency is suspected of using its resources to encourage outside sources to lobby for specific
policy outcomes.’ Disclosure of the records requested above will significantly enhance the
public’s understanding of these activities.

because-of-trump-administration-hiring-freeze/?utm term=.6c2e70d8581e.

’ Michael Biesecker and Seth Borenstein, AP FACT CHECK: EPA chief gets his facts wrong on coal jobs,
https://apnews.com/96def67d57354184879843b4f0d42df8/AP-FACT-CHECK:-EPA-chief-gets-his-facts-
wrong-on-coal-jobs, Pruitt says coal losses make the grid vulnerable. Not really, E&E NEws (June 7, 2017),
https://www.eenews.net/stories/1060055661, Scientists, Leaders Slam Scott Pruitt’s Televised Climate
Denial, http://climatenexus.org/messaging-communication/current-events/scientists-leaders-slam-
scott-pruitt%E2%80%99s-televised-climate, Letter from K. Seitter, Executive Director, American
Meteorological Society, to Administrator Pruitt (Mar. 13, 2017),
https://www.ametsoc.org/ams/index.cfm/about-ams/ams-position-letters/letter-to-epa-administrator-
pruitt-on-climate-change/.

®Chris Mooney & Juliet Eilperin, THE WASHINGTON PosT, EPA Website Removes Climate Science Site from
Public View After Two Decades (Apr. 29, 2017), https://www.washingtonpost.com/news/energy-
environment/wp/2017/04/28/epa-website-removes-climate-science-site-from-public-view-after-two-
decades/?utm_term=.55fda09f8e4e; EPA Kicks Off Website Updates (Apr. 28, 2017),
https://www.epa.gov/newsreleases/epa-kicks-website-updates; EPA, This Page is Being Updated (last
visited June 9, 2017), https://www.epa.gov/sites/production/files/signpost/cc.html (redirection from
www.epa.gov/climatechange); Climate Change Page, January 19, 2017 Snapshot (last visited June 9,
2017), https://19january2017snapshot.epa.gov/climatechange .html,

® Kevin Kalhoeffer & Lisa Hymas, EPA reportedly helped Paris agreement opponents place op-eds in
newspapers (June 1, 2017), https://www.mediamatters.org/research/2017/06/01/EPA-reportedly-
helped-Paris-agreement-opponents-place-op-eds-in-newspapers/216727.
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5. The requester has no commercial interest that would be furthered by the requested
disclosure.’®

Sierra Club has no commercial interest in the requested records. Nor does it have any intention
to use these records in any manner that “furthers a commercial, trade, or profit interest” as
those terms are commonly understood. Sierra Club is a nonprofit, tax-exempt organization
under sections 501(c)(3) and 501(c)(4) of the Internal Revenue Code, and as such has no
commercial interest. The requested records will be used for the furtherance of Sierra Club’s
mission to inform the public on matters of vital importance to the environment and public
health.

Sierra Club respectfully requests that EPA waive processing and copying fees pursuant to 5
U.S.C. § 552(a)(4)(A) because the public will be the primary beneficiary of this requested
information. In the event that your agency denies a fee waiver, please send a written
explanation for the denial. Please do not incur expenses beyond $250 without first contacting
our office for explicit authorization.

Thank you for your cooperation. If you find that this request is unclear in any way please do not
hesitate to call me to see if | can clarify the request or otherwise expedite and simplify your
efforts to comply.

/s/ Elena Saxonhouse

Elena Saxonhouse

Senior Attorney

Sierra Club - Environmental Law Program
2101 Webster Street, Suite 1300
Oakland, CA 94612
elena.saxonhouse@sierraclub.org

(415) 977-5765

19 Because Sierra Club has no commercial interest, it is not necessary to consider the final factor for a fee
waiver, which compares the magnitude of an identified commercial interest to the public interest in
disclosure.



